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J.L.J Edwards The Law Officers of the Crown (London, 1964); J.L.J Edwards The Attorney-General,
Politics and the Public Interest (London, 1984); J.L.J Edwards »The Integrity of Criminal Prosecutions”
Reshaping the Criminal Law (London, P.R. Glazebook ed., 1978) 364

nExecutive Branch Interpretation of :XwWY wTpyan DYY T2 : Ty NI ,7 NN Y0, mNpnn Sy qon
,"Government Lawyering” : VWY v1pmn 05w 710 ; 15 Cardozo L. Rev. (1993) : nyn ano3 ,the Law”
C.W. Clayton (ed.) Government Lawyers — The ; 61 Law & Contemporary Problems (1998) : nyn an5a
Federal Legal Bureaucracy and Presidential Politics (Kansas, 1995); N.V. Baker Conflicting Loyalties:
Law and Politics in the Attorney General’s Office, 1789-1990 (Kansas, 1992)
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790 NN PR D70 ONMLDIN NPINKI THAY XYM ,DX0OWNN NPYNN YW DY TN
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- 1293392395 DYVINYIN RPN PINT DIDYD 7N NIN
Attorney General, §503:
nThe President shall appoint, by and with the advice and consent of the Senate,
an Attorney General of the United States. The attorney General is head of the
Department of Justice”.

Attorney General to advise the President, § 511:

»The Attorney General shall give his advice and opinion on questions of law
when required by the president”.

Attorney General to advise heads of executive departments § 512:

»The head of an executive department may require the opinion of the Attorney

General on questions of law arising in the administration of his department.

-2 DY OONRNDND NOYNY AT WIAPIY MIRNND DY RIS VYN YW TYNN DN NON DIXYD
DN HY 17172 NNON MAPY DN T YAN 000NN DX O 11789 mwn Judiciary Act

.Edwards, The Attorney General, Politics and the Public Interest, supra note 7, at p. 62 : 0y W’

NYNN 191 INRY MY DWNRND PN ,1870-1 NN (Department of Justice) MIP>INNN DVOWHN NPoNN *
My YN ,DI0T YV D37 DXTINDI NDIPNY NPONNI 12VTH DD .7ITIND NNIINT DTN MY DD
.07y 90,000-5 N2 IPOYIN 1995

.Baker, supranote 8, at pp. 19-21 : T/n»2 X3 .

.Attorney General 28 U.S.C §§503, 511, 512

MINDIY ,)PYYN VOWNRN T NN DI 1D MY THN PINTTON 79733 NMONIN TOM NN ©pn Judiciary Act-n
1T D YAPI 7990 MNTMVNYY TWNI .D1IRITI DIVIIPID HYW NYI NIDINI NPIONTTY

7[A] meet person, learned in the law, to act as attorney-general for the United-States... Whose duty is
shall be to ... give his advice and opinion upon questions of law when required by the President of the
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United States, or when requested by the heads of any of the departments, touching any matters that may
concern their departments’.

.66-62 TIYNY TIIDN LOPVLI PYAY Ty I

S9N DAY PYNY YN ,INY MWAN MYRYA 0197 ,79937) Y NORN DY NIw»N MdONON 9% pon
), NN 1N oY Yvan  nnt oy Py .Office of Legal Counsel (OLC) owa moipn Dovavwnn nponna
DNV DXNN P2 NNMP NOWID DN TINMAY ; DYNNT YVAVNT IV NI MIXLINIILY XXAN NIV M N
Y5 M DY IO MINN

N. Lund »Rational Choice at the Office of Legal Counsel” 15 Cardozo L. Rev. (1993) 437, 495, 504; S. **
.A. Alito "Change in Continuity at the Office of Legal Counsel” 15 Cardozo L. Rev. (1993) 507, 508-509
Ibid, at p. 489; M. Herz »Imposing Unified Executive Branch Statutory Interpretation” 15 Cardozo L. *’
.Rev. (1993) 219, 227-229; Baker, supra note 8, at pp. 6-10

Herz, ibid, at p. 228 **

SN LTIYY DY NN YTRY W3 Y19 DNIY 3 T, NAITIDN TPYPTIP >TOY Wwan K9 nox 0d9ys ¥
J.0. McGinnis ”Models of the Opinion Function of the Attorney General: A Normative, Descriptive and
Historical Prolegomenon” 15 Cardozo L. Rev. (1993) 375, 426-29; H. Koh »Protecting the Office of Legal
Counsel From Itself” 15 Cardozo L. Rev. (1993) 513; L. Lessing ”Readings by Our Unitary Executive”
.15 Cardozo L. Rev. (1993) 175, 190; Baker, supranote 8, at pp. 16-18

5



The Office of Legal Counsel — ©0avwnn NpHNna Iv»n TN ;102 NPXIT PR NPVIVN
-IPVLAYN NPNT NIV ,TPOPI-NIOMIN TIT INID .IT MIAN TIDY HY NON NYT INN 1IN N —
L0aVN MPNIYI YT NNN DY YTHYN DY MIYD  1PONNPIN

PN IPNONTN PIND — PONN PINNY 1D DX DY 7772 NDOXHWN NPPVPISNY DI ,1D 2D TN
ANMN MON 927N NN PVYND ROWYIN P NN DY 2NN MO 799 MINON'T NTHYD
NHPNoN I MVIYNN NIIWNI NWIY ITON-IRND 0D NOWIN TIVIN 1918-1 .55nm

19N PPN P2 NYAP IWN L2877 19010 NIONINN NIRNNN NN 1N 1D DY), 00w

»[Alny opinion or ruling by the Attorney General upon any question of law
arising in any Department, executive bureau, agency or office shall be treated
as binding upon all Departments, bureaus, agencies or offices therewith

concerned”’’.

DYDY YD NY NN DIPN 919N TR 9291 I3 )9 IRNNN DY NIPIN 2D NN NYNPNN NYTN
1 )9N0D NN INNNNN

»For all practical purposes opinions of the attorney general (si¢) (including
those from her delegee, the Office of Legal Counsel) do bind the agencies that
request them. The uncertainty as to whether this is also true in theory can
persist because, even under Executive Order 2877, agencies are not required to
submit legal questions to the attorney general; as long as submission is
voluntary, the question of whether the resulting advice is binding need never

come to a head*.

29 1210 NMIYIN DX 2PNN YPN .TPDONT NNV HRIWI NNNNN D TN N IY YPI DY
NYT NN DIVY ,¥TT 1D IR 12TV THONX DI 100N DXANN XY ; NAMNNN NTHYN NN
NPOX02N NINANT NN NNOWI : TIYY INT AP DD NYPIAN) XOW DIN MWIN DY DM
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L0 PON TN D15M
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1979 MWK MONIN RN, NPYON 1T 0P NOVIN YT 5Y TN MY 02T

.Baker, supranote 8, atp. 9 2

M. Herz "The Attorney Particular: Governmental Role of the Agency General Counsel”, Clayton,
.supranote 8, at p. 143, note 13 at pp. 171-172

990 , TN L,(POINN DT AT 1PN9) NHYNND S0AWNN YYPN NIMOND I2Ta DNVOWHNN DTN AT P
449,421 (3IUN ,TY PNT M) NN VAVYNN TY 19YINYP

21
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1. »Whenever two or more Executive agencies are unable to resolve a dispute
between them, including the question of which has jurisdiction to
administer a particular program or to regulate a particular activity, each
agency is encouraged to submit the dispute to the attorney general.

2. Whenever two or more Executive agencies whose heads serve at the
pleasure of the President are unable to resolve such a legal dispute, the
agencies shall submit the dispute to the Attorney General prior to
proceeding in any court, except where there is specific statutory vesting of

responsibility for a resolution elsewhere”*’

Y2 PYND 7DXNINNN DMWY MIPAPNI) NOVID PIYINT MDD PRY NI IMIN NN
NPWYNN DY NIPNI 79 NMOLNT IR NN MIMN PN (NOXN OPNVIVVLDN DI TINNN
M2MIPM) XYM JPIND NOVID MNDIN NNV ,JNNIYD )0 MIVYD 11N DY) D DN L)
L1993 0MOVND )P TIDID NDNY MAMN (NOIN NOWNNN PTIVNY 7DXNINNN OOV
DN NYRND NIN9ON NMMYIY 39 ) ININD ,DXNIADN W .1PVIDY NINITIY 79 N3P DIV NND
ON .J772 NPIYNNA 799Y) MNOVRIND NYION NN NIMON NTHY LAVYNN NI WNHYND
DV 2»NN NID NYYA NN I PYN NPIZNNA 797 MINONRIN DY INTHY 7NN ,NND) 1T NIV

NN

nPoNKa \w»n TIwn wxy v [ William Bar (5w ym>0a w nIsp npo 0»o)
W12 NOWIN NHYNNA 797 MNONY NDADY #9IY) MHNONRY MVN ,NNPITVIND DOVIVNN

nObviously, Attorney General Opinions cannot bind the President, but by
executive order, the Attorney General’s opinions do bind the executive branch,
at least with respect to interagency. ...

Although the opinion is not uniform, many of the early Attorneys General
looked upon their advice as no more binding on the executive branch than is a
private attorney’s on his client... /n the interest of uniformity within the
executive branch, the contrary view has prevailed, although the issue is not free
from debate as to so-called 'independent’ agencies. Therefore, when giving his
opinion, the Attorney General, unlike a typical lawyer, must pay close attention
to consistency and precedent, rather than simply to the immediate interests of
his client. This necessary concern for continuity contributes to the Attorney
General’s resistance to temporary political pressures”** 5.x — 29w mwyTIN)
(2.9,

McGinnis, supranote 19, at pp. 425-426; Lund, supranote 16, at pp. 425-426 **
W.P. Bar 7Attorney General's Remarks, Benjamin N. Cardozo School of Law, November 15, 19927 15 *
.Cardozo L. Rev. (1993) 31, 36
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NYIAP DTYNN OINDX NTY 2127 D) NTHDI XYV NYT DX DIPYS MINYO NNND NNy
NNY NNINN P2 NRYD 7OY M YL TR ,DIWAD T VONND TPRYI NOVNNN D IO
VTN NN DX VINWYD NOUNNN DY RIOX YRNWN .OPPN AN DX NAPWN YN DY InyT

NYT DPOW 295 HAPY THIRY DINNR RONY NVINND XD NTIPID NMIXID)

NTY — NOWNND HVAVN NI NN XYPN DY YTYOIN 1THYNY 9PN ¥ D227 DY DNIDD

SV NMNN PLIDND NYNNN L,YNN DY THTYOL MOND Y PR TR — DY DN 1N SVYYN 1I9INI
TPIPOA NYAP MDY NNIN I ,TI9Y ,IND DY .DNNON DTN

TYI2 NN MND NN 22NN IV .3

TRDIDN JWIAN NI DAYHN-TYA 3D DXIVI NN 4 NIYN P¥Y ¥ N PIYa 11N Pom pwn vawn *
SPPN YOINNA YD NNIN DY NNV TIY ,XIAN 29N NY NHPNIY NI Y52 1DPNN-N12 .PTH SY PINKM
41 NPOA ,BY 712 YIINDY — POV ; PTTN DN R PIYD MIVAND VAVNN-NIAD IN1N ,VIYN-N1NDI MYT
09 NN HOWAN JPOT DMPY 20 1D NYTN JNIND AYHNYN ,NYIN NNANY YD .PYN VMVN DY 1T POIY
NYTA PONY IWUNND ;VIVNN TP 29D IWANT DI NNYY TIVIYN NNNN MIXND MIVON NN TN N7
NYO PAYI PYN VYN MIAT T INT DTN TYHRNA TOY 2IWN ,NNMVI DI 1T .INYA PRY NNN 7NIAONIY

.27 DY NIYNY D0 ONMNNN VLOPLVI 4 NIV DIYY NN
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»I Should not bind present judicial judgment by earlier partisan advocacy”*’

LODNTN NOVIN NUYY THINVOY NDIVA DY NOP’ VI PN L,7DIY INONRY NP L1941 MVA
TINVOY NIV DY NPIVNN M9 NN DY ,POYN VAVYNN N2 VLYY NOPD NN DINDYY
NOP’ 7997 937ONR 12 NIAPHRN DX DX TPND NXOAND DO HYNNM .JIIV0 XOVIN NUYY DT

:)IYON 1A NOPYY LNV 2D T HYY; VINTT DY PN

»] do not regard it as a precedent for this, but even if I did, I should not bind
present judicial judgment by earlier partisan advocacy”*

VINT PY DD LYNID NANN TTHT NI SVINY NP2, HRIYI NVLIVNHM NPNDNN MININNI

YVAYN NN NIV JI YN YT WY NNINN I, 72295 ,29 NI AW XYPN .NMVIN NDwad

NTHY NN MNTY NHONA TPYNIN NPR MYIN TN NN INYT DINNND DOYNN DX YDVPIN

N2NY NORY NN THOYVIN TYURI NN NN XD 2D URIND N T ONX 1D NHNYIA \YPD

RAD Y

22 MYIN N MOND XD TPON NNY NYD INNN 12T DY INNINRD TUN ,XIV»ND vl
NIND PIND D DN, NN NIND 112 GNI PINT TN I MIND .WNHN SY NIDND XN VIVNN
VN YNNY TPIPNHN TIT PR D 1R Y1 DINNA DX ,01PN Y51 .7 00w oowr»ab 12md
M2 NYID NN OINNA OIN ;KW NPLIVYN NTHY YD) NXIY M DY NYONND ,Svnd
A1 1195 YA PRY PT TN T DY N YN KINY DY IORNDEYT N $NNY DOWNN

TY02 NN MONDA NNNVN NN NNPXIIYN ININI )0 DX ,DMPY ¥ NN MONDS

.Baker, supranote 8, at p. 31 :5wnY NI .TPIP>IONN IPNNN MOV WY W NI 1 ATIvaN »

ov®

19 T8 NOTONY YN 927 53 ¥ ,1958-NWN (1T YYD NYTHN) FNND PTN SITO NPNd PINY 4 pyo ¥
0N BINIIN BIIPI NITNHN NIOY IWIP NT PYD .7IMD-NI IN NOWNNI Y0AWNT YN MY NTHN ISPN
9YTaNY ,NHAIN MDNDI 1T NN MIND NIRIY PR DX NN NONY NINT OY TN O0AVNT NYP TY 7 T¥01 19IN2
INTY— YIP NI PR INID-NI IN SVIWAN XYPT T DY AN NHTHN OD YR PYDN 919N NN .Y MONON
12 W 9D ININYT DIPOY 295 N THN AR INMD ORWYI P 0IVNN YN D — YHNWYNI DX PID) YNNI N
L0aWNN 122 XNNY NPVAYNRN NTHYN PNN NN 1D XYY MDX0IN Y2 ,NPTIY NN MON

-TRVN ,PIND MI2XN VIYNN N2 PTN ATO ANPNY (2)7 PYD .87)22 DIINTIN DIIMYA (MNVIVVLDN) PTN NIV
1717720 YOY T 752 MY YD NIV NI DX NNV NTY DWYNN NN PNRIND IRYI VAYNN N2 D yp 1984
YOIVWNT XYV YT — PT 95 9Y VAYNT M NAY NYNY IRYI YVIVNN NYPIY DTN DWNN 1N ;NN DN
NYPY 1IN ¥73322 NN MDND D MPONY TIO NNMIN NN MIPNN NPV IMX NN /DPNYL \PTY Novnnd
NYPN N9 DOVIYPIY O YD — NMIPNN IN PINTD MDD KIOIXTI — PVAVN NN KON PN .2 1¥Ya 19IN Y0IVNN
NN NYP IWAN DN (DXTTI2) DAIPHN 1IN P .82 292 DMNIVIY D9 AN 19DDY INII-INI N SVIVNN
MDY MYV MDH XY ,XYPT NNIDNA YY) I2TN 2D WITY ¥ DN) YOI PIYN 10 PT IO T DY IIIVOY MvA
YT HY VIYNN A2 NNV TPMTYN NDIIN DN ,NNINND ,0IPR PN T .(INNHIDNA NNON NIRY THIDIMVIN
— YNIN N2) ; NDIDY YVAYWNN NN PIN NYND DY NN NDIDN NN DY 3 PIYY NDAT NI YVIWNT NYPN
NIV YVIVNN XYV YT DY NNV TIT ,0AUNN TP INPN NDIIN I — 1N P2

IWON ,IINY DY INNIDNT IN SVIWHN YYPN NWPAT MINNDEYT N8 ¥ DAWNRN N2 03 MMINY W Y9 712 ®
DN N D YNIP PTN DINDNR ON SVIYNN YO NYTD 33 129N INNIPND DI INT IYUY LIVYNHN NdIY
VPN ON NN NYRY .0AWNN 72 NN DY NN T PT IIN P0IWNN YO DY MTYHIN IMONDA XN DIDIDN
NNT YNNY LAY N HYY NPT — PT Y90 PTA NTPANY NITYD MIND 7DNYY IN DINNRNDY YPAN P0IWNN
ATATRONY NMMDNDN IXINND MINK NPININ NMYIN YN RINY OWI
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YR NIN LTI 11T YN INNYY 2N RYN XN DVIDYD NINITIY 292 NOOYN MMV NN
ND .MON IV IN 1D DY IPNVOYN TNV NMYI NTIONY 0NN 1anY PIvIna
S5v 1Py Y.t KUNY DWINN DPTI NDYNI DY NAYN NI MNNANN NN DAY
NMORY 1259 NP NIV MIYINY ,NPIYIN XM MNPN M) N> XN NMNNINNIN
MY»AN MSIN ,NPIAN-MNIND NN .12 MDION NOPWNN MTIPI Y35 2D DOWA NPVLIVYN
NPIZNN DY NIPN ,VOUNN 122 NNXIN 2D PT DT PR DN ; 0NSY PAD OMNVOY DX P2
AINY 5N XY NYPN NP IRAN L NPHYY NPNVIY MITHY WIDY 19N DONY 1NN

IO TPAND NN MDND PA NPIIN DV DY NISP NIYNL PONDIN ,NON D Y IND

40N 2DY DY MINMI MMIN WP NNNR N NUPY S0IWNRN NIVON ,DNY DT NYapy 195
PN NN PTNY KYY 201 D9IN PLMINGIYN 2392 NYNN PRIy NN PT TY YW 19903
1OWNN NIN N O 2D MPONN IN POIND MIVY NAPNNN DTHYN AW DTN 12yN D
, MV 292 DTIP MXINY NTHY NMX NN VAVNN 12D NMINIIN NTHYN 2N ,XIY» DY PN
D955 — DN NYPD NDNNID WINY NNYLN DX KON 7NOUPVIDII PO RO NYPN 199
YD NN MDNDA INYND NN 923 TO ,INY NINND YYD NTHY NN NMINYY DVPINY

.MOND AYPN DMIYN PA NN DX TIONY 92T HYW 190 ,IY»ON MO NN PIND

99% PN .NNN YAVHN OITTY MWD DMINRIY PN TN PN DPNX NN NI 72T YW InININRD
YOAVNT ANNN NN INND YPINND XYPN ONX 1ND — OVIDY PYN Y21D NNN DYV NIv»N NTaYN
IN NI INX NVONN OX I IN ;NPIVI P2 TPHNY NPIYNN WIOND IN ;NI NONYA
MTYN DX INAN 19D ,NYT NNNDY NIPYI 1PN NONRD DIPN .OPPIN INYTO ON MIPN

A5V NAPNRN DY DYNN DIPTN NN

NVOVN NNDNA VIVPITD NIN PVIDY PYN DIND DI XYPN PR NS DINN ,NNT NDIWYD
NONYA WI51Y YPPAN PR Jjudgment-2 XpNT XD ,advocacy-1 powy NI NIDIITND
, IV NPNIND .VAVNN NP2 KON VONND NXIN NI PV PTD DX DY IMIN 19 DY 7NYo
,PADIATRN NVOWN NPNIN DD YOO NYIN THIXRINNY NP0 NMIYL YD 1INY PPN
TIT2 IMOND NN WNND VAYNN NAD YONY NNYVL YW NANT NI NIIND GNNYND Y PPON
AN NINY DINN 299 IMNYY NN XINND 1IN VAV WIVN VIIPID .INPI NN NVN
VAVYNN NVIYN IR NNYN 12T DY 1IN0, ININRDN NN MUY LIVNN N2 DY NI DN

I8 NN NNNDNIY

Miller & Bowman »Presidential Attacks; 8 on the ;8 Nayn Y¥5 ,0™NPNNN MNDK ,NINNA ,5wNY N7 ¥
Constitutionality of Federal Statutes; a New Seperation of Powers Problem” 40 Ohio State L. J. (1979)
51; »Executive Discretion and the Congressional Defense of Statutes” 92 Yale L.J. (1983) 970; N. Devins
nPolitical Will And the Unitary Executive: What Makes An Independent Agency Independent?” 15
Cardozo L. Rev. (1993) 273; N. Devins »Unitariness and Independence: Solicitor General Control over
Independent Agency Litigation” 82 Cal. L. Rev. (1994) 255.

19397 NN NYY 7D Y NNPEI NNN DN DXIPN PN KON ;IT IYNNN TIVIN N VIYNN MW T191 17 N9
Devins, ”Unitariness and Independence”, 7bid, at p. 315: : N7 .N1HD9 NYWNNN 2P NROPN MYTN NYP
»In fact, the Court has even chided the Solicitor General in some of its opinions for not reporting
conflicting government views”

467y ,1 YN 99w N T
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XYY . FNDEN MW VYIS PAY SV PT TN P PHINY WV MIYON WOY NYPN : PIN
DVA N2 NVY OV PT TNYY NN D, TPNDINN MYIN DY 09NN N2 IR KD PVIVN
DAN VYD PT TNY HY INPINND NADIMI NTAD NOWNNY HVIVNN XYPN DY INPINK INPY
DAY NNINN NN W NNYTD TPVIPY PYN RO NIDIATR NIV NIPN 953 RIN NN
NP 20V VAP 1910 71PN NOW NN MDITRD NINMT 20V )IWOD DYDY XD P0IWNN XY

SOV PYNN

MMNMONIT WIANY O D051 TN DIPINRD PTL MNVXAD NN DY NXOMIND MV
92 X2 NPNY NVUYN IN,VIVNTN NP2 292 T NONN PNY DY NYT MINY XD 1D Yy1Ip /D7)
: N2 OYLN I INRD ,LAVYNN N2

»OLC will not generally write an opinion about a matter in litigation because it
is recognized that an argument asserted in litigation does not have to meet the
same standard as one that forms the basis of an OLC opinion. Writing on
matters in litigation would thus frequently force OLC to the unwelcome choice
of abandoning its reputation for scrupulosness or clashing with the Department
of Justices litigating divisions”*’

: 799 NPT

»The litigating divisions will often defend an agency action even if OLC would
have advised against the action. Conversely, OLC does not give legal advice
based on the notion that the law allows agencies to do anything that the Justice

Department’s litigators would be willing to defend in court>*.

5Y INVHYY MYSHNT ,ANDY TIT /IO INTHY NN NN 79973 MINONN PR KIDN
N¥MT MOND

PN NOY NNYL LAVYNN N2 1NN NN NN XYY WMDY TANR PT PR 92T DV 1P
TNN OVIPY PONA MNXIN PIY MYV MNTY NYT NN IMNY DY ; NYT MNN NNXIN
DY D) LAYNN NP2 PN POY NV TNNI ;INMIN 29D PVIDY PYN NYT NNND XYPN DY TN

ANXYA PIO AW DN DINIT PNV NTRY

P2 TN INY NYP NIIRY DIYN ORIV NIRIIN 9D DIRNN PN DYDY NN MO 5557
2V N2 NTI9N NOSN PN ,NIAN-MSIND TN 0N TIDNN NN DXNNT IN NYMY NIY»

YN : NHWHNRY S0AWNN XYPNY : 22 1Y 9T NI VAVNN HY INMINYP 19D ,PNT P T ,SwNY N
.451 7nya,0Y ,/NYWNNN NIYN XY NN

McGinnis, supranote 19, at p. 426 **

Lund, supranote 16, at p. 491 **
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,N32 5% INNID NMNAN INDT NN ,NYTN DY DAPNN N PR O ;NN NI TN P2 wHn
SPNYY XY TNYD YRV MUY IN T2 WNRWND PRIY DI O09WN NIy MYIn 10 How» o
STNN D091 Y195 NXMM NN IMINA AN TARDND NTAYH NPT NYIT Td DIVN XPpNT
NN VIDY DY (10119 IN WI9N) DPX NIDN DPVIVHD NTHY MYIN DY NOIDN ,/DONIN

281N MONDI VIV

MY A DIIND MIYY NYYN INRD NN PAD DYYN N0 Nw» Pa NYTIN 1NN — )00
YT INN PV ; MIYIN O DY NYPAN) DIV IN NYPIAN KOV DIPHN NIVIVN NYT NNN NNa
VPN T IR D100 VY L0292 NHDIANNND NNID VI ,PVIDY PYNN) NIYON IDYN
G D7D .OIDIATNN) NIMN 2OV NOWNNND YY PRY PYHY DV AURD 10T INND
MONNYN .NOWUNNN MW SVAVNN NYPD DY IMONNYN NORY DY ,NNYTY ,0IVPNN
MO IMNIY MOVIN NN PINND — 2V 0P PNV IIND TN — YaAP TIT NYN MDY XYPN
NONY NINMYNNY NN DD ,Upamy 5920 D) ,MOIDdY PYNN INYT DX WHYND YPPINY

H00wn VN Yy N2 YASNY IV

WNYT 20NV INSPN 1Y .4

NNN .LAVYNN OYD IND PNPNRY NPDID MNHN DXTPYD NYIWN MAINY NI INNNIA NPT
To Yy ©H5WH 5Oy N2 NSYN DOYNNY M) ,NAND YD TI72 ONTD NIV NNYY N NONN
NN NV NXON NSY NN NYTD NN TION .NNYN 2PN YT RN NPNIAN NINK IN T .PNN
DINYY DY OV DNXYY NPY NN NYT NN DAPD »TI 29 QU DHYDY DIWIN DN 1997 ; MPN
9 VINYD OINTOY TIN MIIVRID WRIZ MO NANXIY NIV NPVIYNI NYT NNN ,JD ¥ 7N .00
MDY DN IN LD P0IWN NPY KOHY YYD DN NINA TANONY DIDY DIWIN 1M DMV )N
D) NON DOXVI90 P ND TPVNNPNN IMOND DY PINY PRY DI ONY MY NYT DN

MIN NN DITPYD NN PIND P NIPIN,MOIPIT NPTHI MNVIY

VN IRNYN MPNRD WITD D290 NTIP ITIPN 7293 MDNORIN NN NMIYD NV NYNNN
MDY 9272 ODPN AOVEN YO NAIN NP AUR LITPAPIND NO9NNTY MIAPYL NVAVNI
OVEN D NIXPA MY T MY (Canadian Charter of Rights and Freedoms) nyyym
,OTNYN DX YVNIT 9N PN ,NTIP YVINAN MLINNN NJAP TON HY IO J9INI YYD
90 ZHMANnG MDA MOLAYNN NIIWNM STIPN 7973 MNVRIN W DNPINN NN DM NN
PN TP¥ITI) YHYD MOWHNN > DM NIWY 5T 0V NRY [ TPNPIND MTNNN

NYLHRN PHY DTV PPN DNINY NI 5N KDY, IXI9) XY D29 19WHHN MDY MANNWNN N»NDY >
) YNIN DRI 102 MW IMIND P IPNDINDY ,NYYNNN MY HI2 GNNWN YY1 12 OOPN HNND DN PI0aNY
VT NN YMONNHYN

:5wnY N %

P. Monahan & M. Finkelstein "The Charter of Rights and Public Policy in Canada” 30 Osgoode Hall L.
J.(1992) 501; M. Dawson »The Impact of the Charter on the Public Policy Process and the Department of
Justice” 30 Osgoode Hall L. J. (1992) 595; 1.G. Scott "The Role of the Attorney General and the Charter
of Rights” 29 Criminal L. Quarterly (1986-1987) 187; G. Huscroft »The Attorney General and Charter
Challenges to Legislation: Advocate or Adjudicator?” 5 National J. of Const. L. (1995) 125.

SPALNIN TINK YW 1993 TIORIT ITY IR YNNI PN 7
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IDIND NHN INOYNN NDMNNAY INND ,NYPN TITI T0VSH NYIWN DX ITHD (NP8
NPPTH ,0OVNN N2 MIANS MDD 19D VNIV INND NI YN NPV DM NIND 09y
NNAY NYTN MNINNY PNTNA TIVOND ININ I L, TPNPIN ONJ2 NIINN NPPPN2 NOYY
D127 YV DND .WUNIN NNDNN SNV NIPY MDIPN MOIWON I2TN 2N NNX RY JODY
ONN .OMAPIN OMYP DIV XTD "MNTPIII IXRIND MWD WOPN NPTIP MOWNHNY
DMITPINN D5V HNN ,DNVIVNN DY NYIYIN NNOY MDYN NX NINN TY 10D NN ANIDN

WTN NPPTH VI MOYNN NP DY IN»2

NWPN 9N DY NN DNIPYN YN 757X MDMONIN DY INHDN 9% PON ,MIAN-MSINA
2V TPOMIN) Y9IY) NMVIDNDIN DY TINPNN IMIND NV THPNA 1D DNV NN
NNYXN PHYNITON HWHNNN DYV NVLIVIYD NP NVIWIN PN TN ,(NIN1N DIND
N GROINY NN XD NIWN ,NIANIY JARD THWINPHRN INMIND NN 1997 7973 MDD
MOTYN PIAXY NN XY THHON PINNY NPIYI D) ,NT DYVH .TINVIY-TIPIND INIDND IWNRD
WN YON 1T NP W 11N MINDY M PRV N DY N9 1Y GNU) 11 ¥»NDNY
;(amicus curiae) 7VaWNN M T NN YT YN 799Y) NVIDNDN NN MINIY NN

.DNIVD DNYLN AXMNND WIIVYIT MDIY NN DY PHN DM D27 DN

L0AVNT N2 799Y) NMVDINDIN NN 1D 290 PIARN DY I1ON P2 NIYWI 1T TONNPN NNONN
V9N ,NTM) DMV DXXNON NN ,N1PA0 MND IN NPNINK NI NPVLIYN NITHYA NN
™22 7593 NVXDMD’N DY IND NX 12190 YWIIHN PNAND JTAIN DT PHINL 12T DY 1902
-MNINA 79 570 AN 12 PNTY TDIRPILIINT YW DTDANT K¥M 12T HY 1D 09NN
YTY DY GMVNI DOLYMNN NYT PO NN DY NYRY 910N — NONN D) 12190 T2 1IN

.DNVAVNI DIRPIVIND

: NINPNA NYWYVN DNNT N .THPVIYI MXYHNND MADN MDD 120D v

rPresidents ignore legal advice at their own risk. President Nixon, for example,
was publicly embarrassed when he announced a policy change without
consulting his attorneys in the Justice Department. Wanting to Demonstrate his
seriousness about cutting the budget, Nixon informed Congress that he had

»Four years ago we received fourteen notices in one year that the constitutionality of a statute would be
challenged; last year we received well in excess of seven hundred” — I. G. Scott, »Law, Policy, and the
Role of the Attorney General: Constancy and Change in the 1980's” 39 University of Toronto L. J. (1989)
109, 124.

R. M. Salokar »Politics, Law and the Office of the Solicitor General”, Clayton, supranote 8, at p. 59; >
.R.M. Salokar The Solicitor General: The Politics of Law (Philadelphia, 1995) 3-5, 22-32

N. Devins »Unitariness and Independence: Solicitor General Control over Independent Agency *’
Litigation” 82 Cal. L. Rev. (1994) 255, 311

:Bar ,supra note 24 24 : 7973 »7ONN 12T NN ,5wnY X7 ¢

[Tlhe President has a responsibility to his office to advance responsible positions of law... ultimately, if
you attempt to push too hard — even as a matter of litigation risks — and take legal positions that clearly
will not be sustained, or that are not responsible and reasonable legal positions and lose, we ultimately
weaken the office of the President”, 7bid, at pp. 35-36.
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abolished the U.S. Board of Tea Tasters. Unfortunately, the abolition order had
not been cleared through the Office of Legal Counsel. One Justice Department
attorney explains: 'We sent back an opinion that you cannot eliminate the
Board of Tea Tasters because it was created by statute. This made the President
look silly... This is trivial but typical of what happens when advice is not

solicited®.

;YT D DN DY YN YVIND PN DOV NYWNNN DI YW PONND 1210 — NON 9O 72yn
PHN INT NNX ND .NNPAXA 7PHY NMN VIVNN 1Y) PVIVY PTY YN 92T ON NIRY 9N
NONDIN MVLAYN NTHYH MNOYNN NN NOVNN INIY RIVIN TID WX OX D) ,wnn dv
PRY D3OW DT QR .O0DOD92 DY 5992 ,NIVN ORWYN DY THYOR NPINK DPVND 0) N0DY
,TPPINDA (DTN TPVAVN NPINND 121N DIRYD 7PN INTHRN DY .12 VIYNND
YT INNND NVIA MNDYNN ININDII VAVYNI TPNDAY) DY ONONN )TV NNPNYNNI NIDINN

NN 295D D) NON 120 99 XD NIWN INUVIN MMV DY MYPnD NION 11910y 7VIUN

: 1% P92 DTN HY DD

DN R PVAVNN NV DY PVAYNN INTIYD OXNNI MYIN NS HHD 77720 NN NTAY
NV DY TOWNSPNRN IMONDN NPONI NYAN N MNXOSND INNN 1D MYYD NN NNNYD
ND DN TN MVAYNN NI PIPN NNPY MYIN DY DYYNN NPYNI ; OWIND INIPYI)
995 77TAV DTN I PN ; NIONIND 1PN XYPN DY 92N YTRYNN NPYNI ;1D NYwn
370N DY NNV TN NIONN I NPYNL INTHY NONY NNX DTHY XON MYIN 191 PN
P19 DO SVAYNN NYPIIY NINN I ,INY DM DNIT 29YD [, NPYNI ;N»THI VN
NOD IN YDOPAN NYM NID VIVYNN N2 MYIN RPN RNIY PDPRD 1D NPYNAY ; NOWNINN

999 N¥»

TIT2 TINMN NORYY NPVAVN NONWA XYPN NTHY DX NVIVD ,N2571D 7NN DN YN D
NNNNN PV M KDY DD MO INT DAN .NYYNN NI 2NN PYHN MDNI Y150 HPwnn 555
NN TYRND FDVNRINM SVPIN ONINN NYINI INY NIPOVNN NI .APIN DTN PN
,I1NI2N 29D, NAIPNNY — )POYN LIVNN N2 DY INYNIN NPNIND NI NI .NIIXN S0IWNN

PINN DNY NTYN VINNX NTY DY NN ONX

PVIPNTH VAVNN ORI NINNNN NTIYH NV )
,JPMONDN TIT2 DXI2IDN) DIVWP DIVUY) DNYY T8N 0NN DXVIV DT DIV W 7

TY ,TNSN 290N N2IN AN /DYDY DINAYY WINVNY ,0NY DOONIN INYDIY TINN
NN INNY DIPN D) .10V IDMYNY MPTH MDD NI P2 VIVHN HWIND DOV

.Baker, supranote 8, atp 6 &
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PN NN PPN N2 DIPNNY D99 NOSDNTNIN VN YT INY DOWNWHN DTN M2
LHINT9 9172 N PITY NOYDININD TIDD NN IPYIN DIYY ,XIN YO0 —

5¥ IMNTA NOWNRI MNNONN NIPWR NN .27 Y9N 12100 NYVI NPN NAPNNN NTHYN DY)
PYNI NOMO NN PPN NN DN MNY NIN N2 TITA) TPNDIN WPHTNI ,PTN ¥ YN
AMIN NDISYNY DAY TN MNOP MNIN NOPWNN 700N MINN

NN YNYNDY PPN N0 NOYNND P9YOH NIN YVIWNT NYPN DY ITPIN PYI) ,NDPNNON
DY YNIWI NT NINON OOIN .NNND YA APOYY D90 I ,APOYN N .DIDWN MINIIWYIA NYIP
4879 YPIN POV 3D XYV NN DINIT, NI NN NN ,0NY NI SVDIINIOIN LYNO
NIVNI IMNX INIIN DIYNIN DPNRYD NPINNND .PIND DY NIYN XHDY NHWNNN MY NN
NOWNND YODY IOIN PIMYND IPOYY NI T DN NID .NYWNNND NIVNI RDY NINN
ININD INYIND DIWATI INNY DX DOWUPIN TURND ANV /NN 7PDY NPAD NON D920
VAVNN M T8 790 IMN DXVND .DOVIDY DIMINNDY NIN XYY NNPNY TITH NISP
JNNY VAYNN DA NAD OPIINT PYXI NN IP DY IX,PINND POOY DY PARNN NN )1POYN
DY IND NN MY I PPV NN DY YAV ,NINDdY D¥ NPNN 121D NIXY N DNNINIO
DI9) NOIWNN NTY .DIDIY DMLY DXTOIYN PIND NOVIY NN DY T8N OIRPIVINSN
NN NN POND OYIAVNY ,NNYPNN SYNNN D319 2PN DI NI NN OOYY MYITHA
RTNN ONINNND POV POV .PAND NPHNIP WA NPIZNN MNP WHTHY ,D0XTh DOyaNa
DNDNA O) DN MII) NVIVYNN NAYNNI ;NN NYTINA TN DIDNNN MINONIM

.ONDN DYDY NININYN

,DOIPINTY VAYN DY MNIPY NN NXD NAPNNN NTAYN NV DY 1PND TINYD DXWPIN NN
NINIPYD NPIVNN DY N2 DTN . NNRN DPON NN NPRYM TN PINT NION XNY NI
a : 0NN VYN NIV NND TN DIDTVIM) NI NT DINY DD 1PV ; IMINRDN NN DI TIN
STNN RN NNOPYWN DY DI0IN  I1MID DX .PTHY DD NINY NNX NI PN seamless web
NI 027N Y PONY N ,NAVNNT PTH NINND APOYA TYN NMIVN IRYNY D1¥9N

.Y VAN NTIPII NNPYIN ONIN DY 1IN

NN PLYY .1

L2290 P18 NN ONe
rExcept for 'fairness’ and its cognates, the phrase 'rule of law’ may be the most
abused term in modern legal writing, for it is too often employed as a low-cost
substitute for a reasoned elaboration of the grounds of a controversial

opinion”**
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Lund, supranote 16, at p. 438, note 4 &
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n] should consider myself as transcending the limits of my commission in a very
unjustifiable manner, in attempting to attach the weight of my office to any opinion not

authorized by the law which prescribes my duties”*’
:22¥OW DYLN IMND,DVNPN PON PNV NYPIY VI 2D INY ININD DOV

nThe Attorney General is sworn to discharge the duties of his office according to law.
To be instrumental in enlarging the sphere of his official duties beyond that which is
prescribed by law, would, in my opinion, be a violation of this oath... believing, as |
do, that in a government purely of laws it would be incalculably dangerous to permit
an officer to act, under color of his office, beyond the pale of the law, I trust I shall be

excused from making any official report”®®
:799) 2)ONN AN 1892-2 .NNMP-12 995D NPTV 1297 V) YV INTHY

The civil Service Commission is not included within any of the great Departments of
Government... Until the Commission shall request the President, to whom they are
directly responsible, to present the question of law arising in the discharge of their
duties to the Attorney General, he is not called upon to give, and should not under the

law give, his opinion”®’.

: Bar 79953 970K70 18y Sy 1Y 11902

Lessing, supranote 19, at pp. 188-189 ¢

Ibid, ibid. ¢

D.W. Kemic "OLC’s Opinion Writing Function: The Legal Adhesive for a Unitary Executive” 15 ¢
Cardozo L. Rev. (1993) 337, 367 note 137
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As head of the office of legal Counsel, I was often asked by members of Congress for
legal advice. I would refuse: it is not the responsibility of the Attorney General’s office
to give legal advice to Congress, which has its own counsel. They would protest, but
the statute dictates that the Attorney General is to give advice when asked by the
president»”.
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Bar, supranote 24, atp 32 7°
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MYIY NN NINN NTHYI NDANI T OXR 1IN, NYT ANN PPYNDY YT XYPN DY TONSPHT INIP INIWNH
129N, VON NNAND DMWYY NINY Y3Y VN, 1INVOY NIVN RYND YO THDIN RIPOYHD DNN 19¥aN T8I
P92 N2IND ID NN DN 1D PYN DY DPONY PR DR : I INT 17IYAY MINT NIWN PHYI TPIND NN
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JOWNI IO NPY DY TTHINNND TITH ../MOIPTH NN NTNMHN ,NNPYIN MYT DY
Y MDY .NHA0M TINN MYNNNI XIN MVOVN MDD MYNNNI PN OVIPINT

J5mm97 T Y ,NN9YWNI NN T NN

D200 NIRY N 7 9172 990 DIRYI NN ¥ DAYNN M PION ,NINN NYINL T MM
-9 MVYAN WMN AR NRIN ,DPY NOWIM .7 nwnd motn 5y NWa) 110, 1N9 NyTo
: DTN VMVN M2T NN NYIN NNIND VVIN POVIPITH TOWNI DY

»To courageous, self-reliant men, with confidence in the power of free and
fearless reasoning applied through the processes of popular government... If there be
time to expose through discussion the falsehood and fallacies, to avert the evil by the
processes of education, the remedy to be applied is more speech, not enforced

silence”®,

NON ,TPNVOYW 19D 9NN 1YIAP? NI NNPYI DY DNYIIN IN OND .NNNY INDN 02T
ANPNYN XY, NPIPY IR MNNMIPN MYT DY NOYWN .0NA NNNLN NNHRD DTN DY §INN
YN DX TN DY NONX DI YPI YY) DTV DY DAP JMDAN NN WPINDY \WIYD TN NN

N2NNN NTHYN

433 421 (NN 779, MTANY DXOD NPT N8N /3 NRY 14/86 ¥737 (IR YININD) P2 LYW »aT ™

(2)09 779, NAYP-NNRN NDIIY NXTIMN MINAN N1 9799 73 113593 2/84 27y (IR YININD) P2 VAW >12T 7"
323,225

274-273 3 00 °
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123NN NOHY PIVN WHDY NN YD HOMY,NIAD TNYD NNPY 119D DMIN NNNX

MTTINNN IYARD XYPN DY 12170 D IR 1D IMAN 295 DTN DI YN, MNI2 NIORYN
-IND PP2YINPTND MV IIN DI1DN MY NN YYIN RINY T2 IRTIND P2 ¥I9NND DY
IN TI .NNDIN DINXIND WINPT PIDAY LAYNN N2 HY INDA ,NINN N 1T NDON )N

B29pow1 955 %1¥7 9270 PN NINK

1439-434 1y ,30 NIYN 9999 ,9301 NTIT N, DTN 11272 DI T IPHYN VAWNN N2 YY APy Men 1o *
438 y3 0w ¥

SYIN 9N NN XY XYPNY ,NIN MDD 12¥2 DHN) MYIN NE .NADN TOPNT D) 01277 DY Ppwns von *
MYIN DY WOW DIWN ,7NPMINT KD NITHY NN DY INIK 1P 7P 110 KD .0AWNN N2 PINY MITHYD OY
MY MOND SV THYNRY MHTTNA 29PNN NOOYN MMV NNY AYN NINM MINYHD 1T NINNA .IPINN ININ 29Y
YRNWYNY ; 1INY S0AWNT XYY NNNI IND ONX INMY ON NOVINNNY NYIT MY MDND ,N2IN MONRDN TIn0
T N2 DMLY NN NPINT YNT7 1D MNVN NMITHY AN 2707 — NAIND ODINT— M I YWY ToN
INNMY NIV NN NANINND 7MDT 1772 DNINN MINY I8N 191D NID INMIRY TITHYN 120 XY P2 TPYWR MDY
INYT P2 XINND TYPH NINY 935 PI0ITRN 7OYTPPINN PRVHY DY IND N3 .3N2 THNND WX XNy M1y
DINN2 MYI MINDY MIAIPNNT ,NIMIYL INDIY DYWL LAYNN NP2 IV XINY NNYLN PV VIHPID HY PYWNRN
D192 MYIN AR IXMY INVINN DY JY NP2 N DY MIWAND PYOIN I9IND ,NYPT IR NAYIN NN
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MIPN ,NNTHY NPPIN VIVNN M NN YIOVUI MIVIND NN VIVNN N2 NN NN
YNV ,LAVNN N AT TPNVOVYN MVIN DY NNY NV DY 127D 1NN KDY ...AYIODWUN
YOAWNT XYV DY — TINVOYN MYIN DY NNyvM NNV ,LIVNN I3 0PN

B nownny

MY D )NVN I9INT ,DXININ NN NMIND .91 DN 1 MYL DY DXPOIIN DX ,TAON Yo
DNV MM NN DMNXY DIVIND I19DNDI , 09NN N2 7DD NN NNIY THIRIT MHNDY
191 YDOPON 1PIN NIAT NN YNIYND MDD NN MYIN P2 DIDWY PR ONT) DIN .NHND NN
TPMOLINN NXR 21097 X OMPY NN AR WIAPD THDINN DN 291 NN ; NNN DY
MNIPYN ,NIRIVNIN TIT DY NN 10 DOWNYN Td .NYYN XD NN DYYN NN 1Y MNNN
MOY N (prior restraint) VYA YW YNNTPID NN ROV MIVIIAN WIN DY DTN
TN NNYINNX DT PRYY MYIN PT,P0yY DM DX OYIVN PTSN DI TNND NYHNYN

079N HY

SVIDYN TONN NNDN WY MNYIIN WIN NIN VAYNN N2 DTN DY NP7 72T DY ITIDN
NPPDI IWNR ,JNINY DXTIIY DY PMOINM PYYN IWUR DTRD TYN NT OPY XN NI VIV
N QUNY ININD 21D LIYNN N2 DN T NN DOV DI1DY IUN 1IN NN LOVNN N2
T9) PVIY NN TNNA TD .PVLYD INNMY AXNDY PTN NYION DIVMD NPINKRD NN YA
90 NIN YWIAY YD PVIDY N0 NTOIYY NAPIIN MYIN NOVSNN DX INDINN VIVYNI D)
IR AYNY L, NAPMIND NOVINNN NIR DR RO TWUNX DI NIMY YOOI NNRD NNTINNY
ININY DD NIN D991 9199 HyY 509N DX INNMY 2ANND XD NNV RO NPINNI XY
JPNRNY NHND NMOT DX MYIN I DIDYD IMITVEN DY) ,DX9PINN IN G0N XYY DI
VPN DY DY XD VIVYNN N DYV MIYLN ,TIAON 932 IN1YI NNMIPK NNWNI 1D DY

DVOVNN

mMLYYTM 0NN .4
nExperts should be on tap but never on top”*’.

»] knew nothing about science, but I knew something of scientists, and had had much
practice as a Minister in handling things I did not understand»*.

1438 7¥2,30 NyN 9w 930 N1 ¥
Winston Churchill (Quotations, Jarold Publishing 1997) **
Winston Churchill The second World War (London, V.2) 311 (The reprint Society). *
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MONON NX TN SDIY 2597 YT PPN PIND .DY122 NN OWIN DY YD1 PTN NN
VY9 9INYD 1PN YIPYY D) 5 NMDND DY INNNY VIIPI (9Y) MNNVNT NYPAD) MIND
PTY THRYNO NPND NN SNDY 2NPN KD DIND IWIRD >TI ,DX09vNN NPONN NOVOWN M
9PN X9 1992-1 N ,1987-2) 1982-2 wTNN IIWIN,1978-2 DapM) PIND L0122 HWnn WIN

.MITIV INITY NADN DYH RPN NNY TN ,1994 5312 MODN DNY YNNI TIWVIN NN

DN NONYA NPIDNNND DTRNRNN NDPNN .NIDN NNN NYN 9 197NN INNNYN VIIPIN DY N
DY YN OOYN VIVNN MY INKD .TMYI NTION DY VNN 1D SNPIN XIN YIAPIY 1TONN
DXWTNN DMNPON TIDY DM NDY DNV DMVIYNN DINYON 199NM 71PN 11 NINY
MYP MNUND LN 9D ONINN IIN TN NI YIY INNDSYN VIDPINY TON NN-N NTHY
TNVILVLON ININNXY I POI TYUN ,DIONP-)1PR” NYIN IRNNYN VIYPIN HWND INVIN
L0 IMDOY 92T TINNSY NPPN VAT G DNPA DNPIYIDT .VOW) YNDAD IMN NOON
DY PO ,NWATN NN DINT 7990 NNONID TPRNDNYN NPPNN DV NN DY THIRNDNY NPPN

.DYYD XY DN YDIMIVN DY MNYS M NITOA

,0°Y 72y0 DYINNY IV 110D TY JRID D) 1IN TIAN-MNINI MNN 1D MINHM 071
PIMY 79N — INN MO IN ; accountable 7N NIV %91 1977 NOY YA INNNYN V9PN

.25 1YNY Y9 TINDN LOPLN ,4 NN P9, NP Py

:DW DONINN MNP 446-443 'y1,30 NAYN D99 9301 N1 X

K. J. Harriger 7Independent Justice: The Office of the independent Counsel”, Clayton, supranote 8, at p.
85

Morrison v. Olson, 487 U.S. 654 (1988) ™
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70 INR 99 AUN — Y019 19INT TITINN MTAY SNY RN MN 7*$719Mm LowNN N XY
JND NYNNND NYNN 29 HY NAMNN DOPVAYN NTHYI 1IN NNXYD NYIN NN ,NNN 9D

ORI

1N VN government lawyering-Y 9251 XY NYTPINY DMINNND NNONY NNYNON oY
ST TVNND YPI N2

The origins of this symposium date back to 1982, the year I graduated from law school.
While working... on a project concerning religious liberty and private education, an
epic policy blunder by the Reagan Administration piqued my interest in government
lawyers. By claiming that 'as a matter of law’ racist schools were entitled to tax breaks,
the Administration was slammed by the press, the Congress, and, ultimately, the

Supreme Court for listening to its lawyers”®

DY 17272 NYL P D PYN AWR L, NOWIN DY D¥II2N PINIYN TAN NN 2MON LVXN TYNNA
IND DAY TITN AR OYNRND DT NN AP D0 OPY KD IUN ,DX09PI90 BY P 1PNI0N
7992080 79y2 DTN

VYT DN .7DMVIYNN PIYPY DYPNY DIVH” NNPIA NOWNNND DY NNNNI 7D NININ IODY
VA7 NTRYI DNYT IR INONNY NON DN YLV NOR DN B0IVYNA N HDYNNN NN IPIAD
YWNNNIY DNNPY LAVNN N2 DI DN NNNTI DNYTY NOX DM, (VYN NIV IN) #PTN

107)VAVNN Y997 NI HWNNN 2995 NNPIAN NN MDY 1D ONX WNTH .TAXD BN NNVPNN

SVUNNN 2950 NIMNDN NNPIAN .FPINRND M JP0Y NIVNM ,MYIYN 121D 1N NOX MONRY
NN MNXID NN DIONNY DIVN NOWIN NN DMIPAN .NPINND MINDN NPR XINY DIVH
NSY 9N NYINY NYTYY DLIVAD DT YAPD NI ,DNMN IN DINYY DONXIIWY N NN
D202 PANY WHN DN YIAN INNYI MVIVNN MNDN NN PDY DANN PN NP0
NINN IN TI .Y NSY DY NPNN IR DOYDY 2»N BODIN N0 NXY 1OUN NN INYI NN

.DYVIVA DN DMDIDIAN MNIPYN T YT TY ONRINN D) XINY VIONND NIN

.Alito, supranote 16, at pp. 507-508 **
N. Devins "Foreword’ in Government Lawyering” 61 L. & Contemporary Problems (1998) 1 *
bid, ibid 7
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LDOIMY TN HYHOTPNIN 281 DY D3OAND DN DINN DX PAD 1Y .NPDONNI MYNDYN

.285y2,88 NIyn 9o¥v pomay *
43871 ,30 NN P9 930 a7
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nPrior to the 1930’s, government legal policymaking was generally viewed as a ’legal’
rather than 'political’ enterprise... the erosion of American political parties and the
regularization of split-ticket voting in the post-1968 period'®, (have] altered
fundamentally the style of American politics. While the operations of nearly all major
political institutions changed, the central role that 'the law’ plays in the constitutional
system put particular stress on the legal policy establishment... In the wake of the
court-packing plan in 1937, President Roosvelt and his successor, Harry S. Truman,
appointed the next thirteen Supreme Court justices. The new members of the lead of
the executive... set the stage for an alliance between the executive and judicial
branches that during the next two days decades liberalized American public policy...
In sharp contrast to the 1930’s, the Justice Department during this period actively
encouraged courts to resolve political diputes and supported expansion of judicial
reliefs. The Justice Department’s brief... urged a jurisprudence diametrically opposed
to the one it supported in cases twenty years earlier. The Department also supported
the Court’s policy innovations through rhetoric and legislative proposals. By 1968, the
Justice Department’s activist alliance with the judiciary had become so controversial
that Republican candidate Richard M. Nixon made an explicit campaign promise to
appoint a new Attorney General if elected... he appointed his campaign manager, John
Mitchell, to head the Department of Justice. Mitchell immediately set out to reverse
departmental policies. He attacked judicial activism in a number of speeches, and...
had the department file briefs urging the Court to restrict its scope of constitutional
authority and limit its remedial power. The justice department’s policy positions in a

. . 1
variety of controversial areas... were reversed”'”.
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PIYNA 12197 ,07109197) 12577 YT LIVIN DNVNP DY TTHNNND NOWIN WITI N 28N .DNNPA NVIVN MDD
D951 NN DTN, NINN O NI 1997 19 INYT NYIN .NPIVWNRM TIVINAN MINONNN HY NYIVN T2 vv
.Clayton, supranote 8, at pp. 3-5 17

40



SOMINONT IIMYY SY PIIOUNN NN PN D) Nowm )Y MW Sw 1 man
DIRWIN .TPXDVINDN YD DXVIYNT NPONKD NTPVD NY*AN NNMN ,NOPM DY PWHN Mapya
199 DINOLN 1N DNPIVY PYINPN WP TPVIND NPTV NY VWNY INVIAN IVIPY TN
NN PMY ,NNONN NOY DINN ,NNPD WY GX 1T NMPNI .MV NPOPVINMN DIPINT PNV
Y ADVIVKT , MOV DNV DN MM .JADN NN DY OVIDAN MPON I DOVIVNN NPYNN
DNNON’T NYIDYY ,DX0IWNT NPONND 7TPSDVIDYY NXIAM AW PP NI .NID DY
N 7YX OINMONRY DVNNT MITHY DITPD NXINI NPVIVNI NPTH I PN INVYY 757))
TIONITO NPXDO YW NTOIN I ,M9MNIIN DN 1N ,NMY NPNIIN NPY » WO (Meese)
NN VPO JPINA OXPIN NN INMNINA DXVIVNN NPONNI .70-7) 60-N NN NPYDIDY
DXIVYN NOYNY YINITIN SWNNN T DY 10NV NITHY NYOLN DM TPN TIOND LIVNN N*2a
NNYIDT PININRD NDMINY HYAD YTIYH DY NN NXIPI VIYNN N NN POINI GPN DN .Y
2)NY INT,DXTPN 0N TYSA ,0X0MVN YD PONY TY NN 1D NINMN DY NOPNNN .NPIND

Raba) ok b)Y

DOWN .NYHVNYN DI12) NN NPYNA N7aY ODINY ,TNNP NNMN DN DY NOVAVNN INPTN
79 N9, NP0 LAVNN P PONNN NYOYN DNV MIVY NTH NHMPNN T MINID 2IWN
YN2HT MYID PIX NDNN PN D) RON NVNIVN MWD PNON

LRIV 29D PVAYNN NPPTH PIPNHVINGY DY NNPIA NNNN) TIIN-MXIND DIV J1IN
DYVAVNT NPONN YN 7NN NYII MY TIY NOPA HYNNI NNVIN NT NN NNPA
MNYNNY DXDWNN 9N P 0051 DINWY) NN PMTHY NN NXPY N¥PN NPV NYTNN
2 NOWY DM NN TIVNL 7590 MNNOURID MYN NYY DMK — VONPIY ORDN 7N

:TPIIN-MNIN DV )OOV VIVNN

»The basic charge made by the routs’, as I understand it, is that the ’ins’ — the
Republicans under Attorney General Mitchell — have rpoliticized’ the Department of
Justice... [Llet me summarize at the outset my reply to these charges. Each of them has
a substantial amount of truth in it, and I would suggest that if this were not the case it
would be serious reflection on the American political process and on two-party system.
There have indeed been changes in the Department of Justice, changes which are
entirely defensible to any objective observer of the situation, and entirely consistent
with the expressed will of the electorate'”.

29NN

»That there should not have been changes in the Department of Justice would have

been unthinkable under any meaningful system of two-party government. I am sure

.Ibid, at pp. 5-8 **
W.H. Rehnquist " The Old Order Changeth: The Department of Justice Under John Mitchell” 12 *”
Arizona L. Rev. 251-252.
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that policies of law enforcement, just as other types of governmental policies, are
generally cyclical in nature, and your generation, if not mine, will undoubtedly live to
witness departures from the policies of the present administration of the Department of
Justice, and doubtless departures from those departures. Each of us retains his right to
freely criticize, oppose, and vote at any opportunity against policies or changes for
policy of which he does not approve. But it is a denial of the fundamental assumptions
of representative government to suggest that John Mitchell ought no to have been a

different kind of Attorney General than was Ramsey Clark»**°
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#One important conclusion of the inquiry into constitutional theory is that under any
sophisticated model, executive branch interpretation, including that carried out by the
Attorney General, cannot be simply interpretation by an executive officer that attempts
to mimic the judiciary in either form or content. A recognition of the popular base of
independent executive interpretation may in fact suggest that the executive, at least on
occasion, should employ a some what different jurisprudential methodology of

interpretation from that of the judiciary, one that better reflects the popular will**’,

2PN

"[Tlhe strongest argument for the independent authority model of executive branch
interpretation is the familiar need for [aJmbition... to counteract ambition’. If the
President and his subordinates within the executive branch have the authority to
interpret the Constitution independent of the Court, they may in sure that the debate
about first constitutional principles is ever renewed and no usurpation is entrenched
beyond challenge**®,
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McGinnis, supranote 19, at p 382

1bid, at p. 391

118

46



SY POINA NPINY TPNDLAVHN NDNY ,LIYNT NP NN PVOYN HY Y9 MNINKND ONYWA
DN IMT .Y PONN TIVNY NN XD 2D TN IR .MYIAPNN )1 NIV TITI) NPNHVOY MOLONN
YN ,NANT DPHY NNIN 1T DIPN I10) — ¥IN 1D INYN DI 2IVN 1D N2 12 WOV INN)
JINTYD NN IRIND NNMP NTIYD DNY NYD DNIRID 20N IWNY IRIVD DTN NN

POTNNY POOVN YWYIN SYN NN Y3 gnInn

NYPD D DONNY NN D90 NHVIND NDONN D NNTI 182 NN NTPRY WIS NN
NPY0AN TONN BY N2 MMNNIND GRYN TWUR NTHY YD NNNYN NANND NI T PVIVNN
APOYN VAYNN N2 DN NINY 29 PTN NNYID NN VIR DD qpun TUN)Y ,NN»pn
2 5V IDTT TID? DY ,INNA PAITHN IDIND TIVND NOIN NNININ INX PPN NYT INN ,TI9D
ND Wnwn 8513020 P11 P90 DY NTMIYN NONYIA YT 12K POID 7P T ,712¥2 VIVNN
DTN NN NPNY NYY 87731 JND .DMP IN NAY YDIDY TN NI MWD MDD NIIWNY P
1Y,09WNN NP2 HEN P YYPIY DIVN )N IRD — NYNINN MWD 7 TIN7 — 3939 \Iy»D 0)

AUNN HOVIDY NN TINYD DYI-IN MIVY INYTY DIWN

Dy N9YN NYWNND NND NYPN DYY OIRTY ONION G PININ MNP OXNYD XN 7872 JNan”
SV NIPNI PON NN NNKY DY 510D DX VYNND NHWNPNN DY ,LIVNN NIAL PN
NID X731 3021 ,727 Y 19902 750 mitn X ¥732 12N MINAD PR YN .0 DD
999N NIPN 922 TTIYD 1D NN WD YPPINI NN DY N YHLY DN .72YN NN
72 792 NPXND NTHY YD SDOPR NONRND NIVN DY |, DONUN 1INNOY NN DY NI
,NONDN NAYNNN DX NIRY I NYSIND NMIYID PTNN 8732 JNIN IYIDYY 11D LIVNIN
TN, TINK NPNDA D INIY KON .7PIY NI TIO DY 7PN 1D 99 1100 2,117y NNV
TTIWD DY 852 1NN DY DN YIT IMN XY MDY NN PRYN AN MTNY 9N»a 12N
IN MYMNY TIY NXAND DI1DY NXIN .NNNI TPNPY DY) DIPHNI LIYNN IR MVLDNOD NYN
95 .00 NYORNN PRI DY YTYN KOV NION IN NPIOVPIT NWTN NYOIN TIT INT DOWTN DT
MORYA PYTY NOASHNND DNXIVYI 1IN [ TPNHRPT LIVH NDIADI DMNY OPN DN

PN OV NPNYNRI

SN MINNI MAINY PIOYN LIVNN N DY INMVI NN NTNPH DYITAY MINT DPYY NINN
PN NI NONX MINND ONMNND PVAVYNN XYY MIAID ,1PVIVNRN NPNPN NPV NOM
,TNI0N PYN I ,NPVIVH MIHRY NYIAPY TITH NNIN I TITA .2»NN GPIN MDY MION

PPV MIONN 555 TITA DOWITIN (DXINK) DMIDIATR) DX PNHNNN DININ IIVIN ROV

: Alito, supra note 16 : 03 N 7

»OLC would be irresponsible if, as part of its internal decision-making process, it did not attempt to
predict and take into account what the courts would do. This does not mean, of course, that OLC should
always decide such question exactly the way it feels that the courts would decide them. It may be
completely responsible for OLC to adopt an interpretation that it believes is correct but that it predicts
the courts will probably reject. Indeed, OLC attorneys may feel bounds as a matter of principle to adopt
such an interpretation. But even in these instances, OLC has a duty to its ”clients” to make sure, as best
it can, that they understand the likely outcome in the courts so that they can make their own policy
decisions accordingly”, /bid, at p. 510.
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nObservers often equate the correct [legal] result with that which is most consistent
with a position previously adopted by the courts. Thus, when the Department tries to
persuade a court to reconsider its position, or advances a novel argument on a subject
previously thought to have been closed, some people have suggested that this is
inappropriate — that this is being political. But it is entirely consistent with the Attorney
General’s duties to advocate such a position. If the Attorney General concludes that a
particular line of precedent is incorrect as a matter of law, it is as much a policy
decision, if not more so, to acquiesce in that line of decision as to argue that it be
discarded... While the executive branch will not disregard a decision of the Supreme
Court, even one that is clearly wrong, this does not mean that presidents are forever
debarred from seeking reconsideration of a position that has previously been taken by
the Court. I believe that urging the Court to reconsider a prior decision serves the
executive branch’s obligation to the Constitution, without diminishing the Court’s
constitutional role”.
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